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Future litigation after Covid-19 pandemic

in Italy

We have read the article entitled ‘Is Covid-19 sowing
the seeds for future litigation?” by Riley-Smith et al.,'
and we want to congratulate the authors for this suc-
cessful article and make some contributions. This paper
gives a detailed overview of various types of litigation
that may follow the Covid-19 pandemic in the UK;
this scenario is very likely to be replicated in
Italy, where this pandemic has caused — and is still
causing — significant individual and social suffering.
Before the pandemic, medical malpractice litigation in
Italy was so dangerously high that, in 2017, the
Government passed a law for medical liability (law
no. 24/17) to reduce litigation. The legislator intended
to stand alongside physicians, introducing a new
Article in the penal code: a clinician is not punishable
when a patient’s injury or death has been sustained
because of incompetence and the physician operated
according to national guidelines. This provides for
the institution of a National Guidelines System and
encourages healthcare providers to use clinical practice
guidelines included in the official lists. Regrettably,
nowadays, the situation is still alarming: for every
1000 hospital admissions, there are 1.3 malpractice
claims.?

During the Covid-19 pandemic, numerous critical
issues surfaced in Italy.

e Both non-specialist doctors and newly graduated
medical students were recruited to face the emerging
crisis and stand in the front-line: lack of experience
at a practical/clinical level surely increased the risk
of mistakes, especially when dealing with such a new
disease.

e Because of insufficient/inappropriate personal pro-
tective equipment (PPE), several healthcare workers
contracted Covid-19, and many died: out of 37,352
reporting occupational coronavirus infections,
73.2% occurred in the healthcare sector (43.7%
were nurses and physiotherapists; 20.8% intermedi-
ate care technicians; 12.3% doctors); out of 129
Covid-19 deaths in the occupational setting, 11.9%
were doctors.® According to the National
Federation of Doctors (FNOMCeO), 167 doctors
died due to coronavirus infection.*
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e Especially at the time when the coronavirus epidem-
ic was spreading in Italy and the virus features were
almost unknown, several patients contracted the
virus while being hospitalised for other pathologies.
This will probably lead to an increase in litigation
for hospital-acquired infection.

e Initially due to the absence of specific therapy,
numerous patients died because of inadequate ther-
apy, diagnostic delay of infection or ineffective
intensive-care management.

In light of the above, the rate of litigation in the
wake of the Covid-19 pandemic is destined to rapidly
increase. The Italian government had proposed an
amendment, in Decree-Law 17 March 2020, n. 18 (so-
called ‘Cura Italia’), which should have limited medical
liability, but this proposal was not approved.

In the USA, several states including New York,
New Jersey and Michigan have adopted laws that pro-
vide healthcare professionals and hospitals with ‘immu-
nity from liability for any injury or death that is believed
to have been incurred due to acts or omissions commit-
ted in good faith’ during the Covid-19 pandemic.

Several questions and concerns emerge: are
current regulations still valid during a pandemic?
Can medical malpractice be judged using the same
parameters as before Covid-19? Should all the strug-
gles the healthcare system faced during such challeng-
ing circumstances be taken into account in the post-
pandemic era?

In light of the previous observations, we conclude
that there is a need to guarantee the widest clinical
freedom which recognises science as the only guide in
doctors’ professional work.

Declaration of conflicting interests

The author(s) declared no potential conflicts of interest con-
cerning the research, authorship, and/or publication of
this letter.

Funding

The author(s) received no financial support for the research,
authorship, and/or publication of this article.


http://uk.sagepub.com/en-gb/journals-permissions
http://dx.doi.org/10.1177/0025817220938004
journals.sagepub.com/home/mlj
http://crossmark.crossref.org/dialog/?doi=10.1177%2F0025817220938004&domain=pdf&date_stamp=2020-07-10

Medico-Legal Journal 0(0)

References

1.

Riley-Smith QCT, Heppinstall A and Foster F. Is Covid-
19 sowing the seeds for future litigation? [Published online
ahead of print, 2020 Jun 3]. Med Leg J. 2020;258172
20926943. DOI:10.1177/0025817220926943.

. MedMal Report 2019, MARSH, www.marsh.com/it/it/

insights/research-briefings/medical-malpractice—il-tasso-
di-rischio-di-sinistri-e-pari-a-1-.html (accessed 16 June
2020).

. Data report on occupational Corona Virus infections, 4

May 2020, INAIL.

. https://portale.fnomceo.it/elenco-dei-medici-caduti-nel-

corso-dellepidemia-di-covid-1 (accessed 16 June 2020).

Aniello Maiese!, Raffaele La Russa?, Paola Santoro?,
Alessandra De Matteis” and Marco Di Paolo'
'Department of Surgical Pathology, Medical,

Molecular and Critical Area, Institute of Legal
Medicine, University of Pisa, Pisa, Italy
*Department of Anatomical, Histological, Forensic
and Orthopaedic Sciences, Sapienza University of
Rome, Rome, Italy

Corresponding author: Aniello Maiese, Department of
Surgical Pathology, Medical, Molecular and Critical
Area, Institute of Legal Medicine, University of Pisa,
Ospedale Santa Chiara, Via Roma 55, 56126 Pisa, Italy.
Email: aniellomaiese(@msn.com


http://www.marsh.com/it/it/insights/research-briefings/medical-malpractice�il-tasso-di-rischio-di-sinistri-e-pari-a-1-.html
http://www.marsh.com/it/it/insights/research-briefings/medical-malpractice�il-tasso-di-rischio-di-sinistri-e-pari-a-1-.html
http://www.marsh.com/it/it/insights/research-briefings/medical-malpractice�il-tasso-di-rischio-di-sinistri-e-pari-a-1-.html
https://portale.fnomceo.it/elenco-dei-medici-caduti-nel-corso-dellepidemia-di-covid-1
https://portale.fnomceo.it/elenco-dei-medici-caduti-nel-corso-dellepidemia-di-covid-1
mailto:aniellomaiese@msn.com

